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Rgprings with piwigidm Fom Mo Jundiuly 2012 sl o Coporaiy Courl Convpd!

f-howse altamoys doal with all the same challongos Liw finms 1600 = SS0oaning
off confiacts, proventing wanedrs of attomey-chent privilegd and exontising the
duty of carg = byt thedr cisa rélationghips 10 thair employersiciants ofben maka
o geffhcull gthizal quandary fum worse, The kiy to contamment of alhical
peotdims is early recagniticn and prevention,

Conflicts With Former Cllents

in San Frangeeo Cily and Coundy v, Cobea Solubong (2006) 38 Cal. 4th 839, the
anlise San Francisto City Attormey's office was vicanoushy diegualified from
reprosanieng th aty ana el acticn bocause Gty Albgmiy Donns Horreda lonmgly
repriganbod one of the debandants whils he worked in pivale praclics. Though Mm@
serooned hemsell ingm ihe Rigation, the Calitgrmia Supeema Coun concluded tha
Herrera's subtedinates would nod be entirgly insulated Ingm their boss's policy
checzaons, Thir coun dnqualifed thi onbrg City AIKTIY'S oif0,

i the priviald Saclos conléxt, a diffarént court alen hald thil Scosaring was insulficiant
b anvoid desquakfication, In Mufel v MGA Endgriainmont ing., 408 Fod. Appx. 45 (9th
Cir, 2011), an assosate represonting Mattel swilchad Law finmis and began working Tor
BN finm rpros0nting MGA, Ihe Sovorsd party in a copyrighl and Iradomark action,
Bacauss the associabe had acheal knwledge of Matisl's confdential inlonmation, the
Hinth Circust affirmod thal no amount of scrooning could remowvd the Laint, and
disquatfied the anting Lw firm Bom repeesenting MGA

Both Mared and Cobva Solubons show that the consequences of a vicanous oinfikc
ciun bd dénvastating. Al laas! when outside counsd is disqualified andthar can b
ongaged [ noplaco him of hor, albed al 5oma cost and iNCONVONIency, Tha
consequencas of disquaification ane magnified greatly when a corpoeate dient oses
By services of ils goneral Counsel and iL5 enting inhouse law depantmaent, Fod in-houss
atlomdéys wary of impulad conflicls and vicanous desqualificalion, the best practcs is b
identfy and screon off polential conflicts al the recrusing and hifng stago, and 1o
update confbct chechs &5 néw panties betome adverss 1o the Compdnale ciant

Conflicts With the EmployerClient

Santa Clara Counly Counsal Alvmays Assocation v, Woodasds (1994) T Cal, 4th
525, highlghts the confBcis that arise naturally for in-house atormeys when the
EMpoyEE-mployes relitianship Coliios with the atomdy-clignt rotatenship, The
California Suprome Court hold that county altoimoys in 4 unicn word il required 16
ragign bofong filing Suil against thair empioyor in & wags depube. In othor words, the
atiomays’ duties of layalty o the county as the ciant did nol werrices thiir stansony
right i receive protections as unicnized employees. Those nghls alse prevented the
eourity (a5 omploper] Intm Grandsing ils wbual ighl (a chom) b deschange an altdmey
at wall, The county was frsg 0ndy 10 feassign the alsmeys invbod &t lassul na
meanne hal was non-rétaliatony. Woodste presents a cautionary Lale mare hor the
chiont than for the attomey, but it i3 not hard o imaging the tables being tumed wnder
diffandril circwmslancds. Sod aksd Goneril Dynamics Comp, v Supdadr Courd (1984) 7
Calath 1164} whore this B5U0 IS SRISSed i i AON-URICH CNAVEGH MG,

Orhar less olwious adversity betwaeen the indhouss lawyer and e chend can ligger
disgciogury and consent obligations. Consigor the in-house lwyer who nogotiates his
own employment cantrac] or advises a cBent on ampbinves benol plans: A Liwyed
ransacting Dusness with a chpnt must make lull digciosyra, oviso Ihe cion 1D 0biain
indepandent counsel and oblain writken consent. Gal. Rules Prod, Conduct, Rube 3-300.
And the ransaction must b fair, A fagurg o follow tho othical rules may raise probloms
niat daly for the in-house Lwyer, but for the chantil, say, sharsholders chalenge the
geneeosity of 4 stock option plan tainted by the Lailure 1o oblain ingependent legal
adhvica,

An in-house atipmey ngvitably wears multiple hats when reprosenting a coporate
elignl, espedially when (he wyer's personal interasts ane in play, Baler 1o play il sal,
Frefe U requingsd JeScigsanng and oblan the acnee of ndapendent counse,

Privilege Walver

Jdasrming Nefwarks inc. wa Minead Semiconduclonr Inc. (2004) 117 Cal. Apg. 4th T84,
withelram, Jasming Notworks ing, v Manal Somiconducior ing. (2004) 94 P.3g 475,
Flustrates another kind of problem that anses when the indhouse aticeney wears
maultiple hats. The case invobved an inadvertent voloe mail: The general counselioffioer
of Marved made & call 1o Jiemng's Lvsyer, lell & message, tiad b hang up, and then
procesded [ v & prvate conversalion with angther Mansl officer and il n-housg
counssl. Thay contirmed o be recosded on the voico mail. The Cowt of Appoal alowoed

JBsring i wie 1he retonding &5 ovdence, hobding (hal amy privikegd Moroell mighl hive
assarted had been wahred. The court acknowletged that an attomey’s inadwarbent
dsclosune gonaraly Goos ntd wave abliomey-cient privilege, Bul herg, the tact Thal the
general counsel was alzo an ofbeer of Marvel made hem the ho'der of the privilege, and
hi urcoiesd distlosng of informalion consbiluled wara,

Tha harsh resull of Jasming has snce boen tempaned by the Caklomia Suprama
Coun's decison in Rico v, Mirsubishl Mators Govp, (2007) 42 Gal. 41k 807, which
depubishind Jasmnne. Fico, hinveeed, Goes 10 the opposie extreme and ks thal
debqualhenion s thr profr romeoh whdnd the Rl iodds and uses &% eadanta an
inadwertantly cisclosed work product document. The atlonmey had a duty to retum the
Gocwmint &5 500N a5 il became Appansnl to him thal the document was confdaniial,
Flico conlBels with Jesmine only insodar as it makes i mone difficull 1o walve
confidentiabty theowgh inacvaents,

Budl urdike Jasming, Rico does nol address whethar a laeyers duties change if he i
irehouse coursel, since ol 1h lawyers invobed wans oulside counsel, One could
imnagene & fulune cowd armving al the same conclusion a3 Jasming if the inadvertant
dEciosund wone mado by an indhouso atomay who was also a carporabe officor, The
uncedanty is compounded by the tact thal the rules may changs with deferent forums.
For examphs, in & cise bodong thir Cowt of Justics of the Evropean Commission, Akrg
MNobel Chomicals Lid and Akeros Chomicals Lid. . Ewronean Commission, Cass
55007 P (2010), the court hidd that nd allamdy-chint paeaiogs attachad o
Commuricalions behveen n-house albemeys and corporate oflicers becausa the
atiorneys wirng nol “independen,”

Tha bright-ling rule to ke away from theso casas i that thene ang no bright:Ena
rubos, When it Comes o pivBoge and waker, inhouse AMormsiys mus! STy constanty
vigilan? of sleering betwean Scylla and Chanddis — walving privilege, as in Jasming,
and disqualifying themsalvas, as in Rioo,

Office Romants

I should come &5 no shack that the ethical rules frown upen nBmate relatonships
betwean atiornays and their cients, The same nidoes apoly 10 an inhouse allormey, oven
if tha cliend 5 & corposation. Whara thare i an osganizational clianl, both the ABA,
Mot R fnd (e Cabioennia Rubas o Prodassonal Conduct defand T “client” 56 any
pErSOn geeTseeing the corparaton s iegal mallars.

The good news for California Lwyers is that the Caomia ruos ang sByhtly mane lax
than the Moded Rules in matiers of the heart. ABA Modal Ru'a 1.8 sirctly prohibits
irdimane relatonshins wilh Chonts undoss the OmMAancs prodes e Kgal reprosentabion,
Crakformsa’s Rule 3-120, on the other hand, alows inimabe consensual relationships fo
bloom ol any Eme, The only restictions ane that the relabionship cannol be based on a
quid peo quio exchangs of sax for legal sendces; employ coarcian, intimsdation, or
undu influenod; o inderond with (e lawpers bty [ provide compeien legal
services. Unlke the hiodel Rules, the Calformea s do not impube romantc conlhcts
b obhar lanwspors in The Foren, Wil the Californin nulos do nol degnw 25 bright o ling 05 the
Moded Fules on tha athics of dating, the practieal point ks easy enowgh o bollow: Donl
gel distracted by an olfce romance, and donl do things hal ane nomially considensd
sexual harassmen]. Thal can rasse another issee under Rule 2-400, prohibitng
deriminpiony eondusd in o low praction, including harassmont,

Givan tha variety of challenges that an in-howse altomay maght face, # is hard bo ey
tharl theeng is an easy i for ol 1he potentiol ¢thical pafaks out thene, An in-houss
attorney can only exercse his or her best judgment, and avosd the red Nlags belore they
ripeiry N3 Dl probloams,

Bill O'Hara

Bl O'Hang ks the administrative partner of the Orange
County office of Snall & Wimer LLP. His practica ks
concenbrated in comeneecial Bigation, arbiration and
mgdiation incieding corporato, partnorship and trust
disputes, franchising, intallectual property and unlair
compatition ligation, and class action delfensa. Bill can be
roachd al T14.427.7013 or wohano Sswlaw.oom.




