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Senate Bill I175 amending A'R.S. $ 46-456:

a. This bill amends tho Arizona vulnerable adult nncl financial exploitatii:n

s{:atutes, already some oflthe toughest in the U.S. in that the court may

awarcl actual damages plus an additional two times damages fi.rr financial

exploitation.

b. The statu[e nûw compreher:sively fbrfeits an expioiter's intarest in any

'ogoverning instrument" which includes a deed, wiål, trust iusulance or

annuity poli*y, POD account, retirement account ¿urd is expan<letl ti:

include "a f"amily limited partnership'o and frn "sstate plauning docunent"

of any kind.

c. A beneficiary af the vulnerable adult in a governing instrument is norv

considersd ä peïson in a "position of tntst anrl confidence'"

d. Coun may approve transactions that are oofor the benejit of the vulnerable

aclult." il*i -no* 
will incluc{e ü'ansactions "consisïeilt with the clea:"ly

stared wishes ol'thc vulnerable aclult . . . while thc vuluerable adult was of
sound mind."

Senate Bill 1341, amending A.R.S. $ 46-451, allcws transfers oflasseTs between a

vulnerable adult and a spoufie or clisabled child where the purpose is eligibility ftlr

public benetits.

Senate BiIl1232 atnends verior¡s trusts and estates provisians:

ã.. ¡\n amenclment to A.R.S. å 14-29û5 is yet more rule against perpetuities

tirùering.

(1) Recall the f)elar¡'are 'I'ax Tiap immcrtalized by Jonathan

Blattmachr and Jeffrey Pennell: the DTT is triggered under IRC

Section 2Ûa1(aX3) when a power of appointmsnt is exercised by

creeting another porver which can be validly exercised ta create an

interesi which posþones vesting "for a period ascertainable

withaut regard to the date r¡f the creation of the first por.ver""

{Z) The change is designed to avaid unintentianal triggering of the

Delarr¿are Tax Trap by making an interest (or power) created by

the exercisç ofla power of appointment relaîe back to the clate of
the power's creation rather than its exercis* {unless ths ex*rciser

pravides it is the date of exercise).

1

2.

a
.:,



b.

t

d

(3) This seems to give ,A.rizona the best of both lvorlds--allow the

DTT to work its magic br¡t make it hard to trigger accidentally.

This actually will come in handy for those bypass trusts for which

we want a basis step-up (adjustment) such that they can be made

inctudible in the gross estate by triggering the ÐTT"

{5) But the technic¡ue is so mind-numbingly technical thai few

larvyers, not to mention judges, will ever figure it aut.

A.l{..S. $ i4-3971 is amentåecl to increasc the small estate afliclavit limit
for personal property from $50,0Û0 to 575,000, and ft¡r leal property irorn

$75,000 to $1Û0,Û0Û.

ûveraclive judges are reined in by changes to A.R.S. $ 14-1t111. The

changes allow a petition to thc court to approve a nonjuciicial settlemsnt

agteem*tt to ask for approval but without running tire risk the court will
rol" th* agreerâÊnt ineffective, which the court is now preclucied {rcrn

doíng.

A"R.S. $ 14-10505 provides that on the lapse, release or waiver of a power

of withdrawal over a trust, the holder is not treated as the seftlor of the

trust.

(1) While a mincr revision made tc the st¿¡tuTe äppe¿lrs to be

completely unnecessary, it does highlight the potent planning

potential of the statute.

This statute actually allows a lapsed pûwÊr' of withdrawal to

provide the best of both post-A'iRA worlds: estatc tax inclusion

resultirig in basis step-up (*djustment) but yet grant*r trust

treatment {and creditor protection) in the meantime.

(4)

{2)

A change to A.R.S. $ 14-10814 purporls to goof-prcof docu*rer*ts hy

providing that a settlor who is a trustee can't mako ctistributions to a
beneficiary which aren't based on an ãscefiainable stanclard.

(1) T*here is already a provision which provides a clefault ascsrtainable

standard for a trustee who is alss a beneticiar"y foî self-

distributions.

(2) The changed provision purportedly avoids inclusion under IRC $

2A36$)(2) where case law and IRS rulings allow firr an

ascçdainable standard in this situation.

The scope of a trust protector is expanded uncler an amendment to A.R."[i.

$ i4-10818.
f,.

-7-



A trust proter;tor is ncw änyone called a trust proteotsr.

Specifically sanctioned poì¡¿ers are to remgvfi and appoint a trustee.

modify or amend the trgst instrument, incrøâse, decease rni:dify or

restiü-t the interests of any hene{iciary, modi$ the terms of a

pûlver of appointment ancl change applicable iaw'

'I'he amendment allows virtually any power to be conf.brred.

Query, does this make the trust protector a fiduciary when the

statute specifres not?

g. Exempt property fr<¡m creditors now includes a Section 529 College

Savings Plan uncler a modified A.R.S' 0 33-1126.

Senare llitl 1233 creates â new "A.R.S. 5 29-732.0I which allaws ftrr ownership r:f

LLC interests as joint tenancy with right of survivorship or as cÛtnmutrity

property with right of survivorship'

House Bill 2308 allows the probate cüurt to order fìngerprirrting and criminal

background checks for guardians and consert'ators.

(t)

(2j

(3)

(4)

4
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I

CA,SE LA\ry $ã'VELÛPMIr:NTS

i¡rc--Fnt*t*e.. qfj4,rkç* 295 P'3d 432, 655 Âriz. Adv. Rep'?2 {March 1' 2013)

a. Commg¡ity properg states are split on how to divide n*n-probate assets at

death.

b. ,,Iterc theory" states, like California, restrict transfers of commurity

property to one-half of the interest in each asset and divide the community

based on the value of each major asset.

r. ,.Aggregate theory" states, iike Arizana peÏ A.R"S. $ 25-318, view

"o**unity 
ptoperÉy as a whale rvhen dividing at the death clla spouse'

d. Arizona cgurts have previously appr*ved the designation of a non-spouse

beneficiary of a life insurance policy paid for with community frurds so

long as thé surviving spouse received at least one-half of the total va.lue af
ths community overall'

e. ,A.rizona Supr-eme Corut forurd sams rule applies tc retirernent acc*unts

(consisting of an IR.A.) in thjs case.

f. Court qualified its result, saying "Althaugh equitable considerations mây

occasionally waffânt a different outcome,'o in this case o'othel

circumstances do not make the distrihr:tion frauduient cr unjust."

In rc Flstate..of Riley ,295 P .3d 428, 655 Ariz, Adv. Rep. l6 (March l, 2tl3)

ä. A.R,S. $ 14-3952(1) requires that a settlemsnt agreement "shall be

execute¡J by atl competent persons . . . having beneficial intercsts or

having claims which v,'itl or may be affected by the 0omprcmise."

b. When a settlement agreement impacts ali of the henefîciaries' interests in

the estate, it must be executed by ail of the benefîciæies before the

superior court maY aPProve it.

c. However, the Arizona Supreme Ccurt fbrinrl that the failure tc secut'e the

signatures of all beneficiaries does not void the seftlement agreerneflt fur

all purposes.

d. Rather, the failure to compl,v with the statute nÌeâns only that the

agreement is not binding cn all beneficiaries.

Stewart v. Stewart ,23A Atiz.48Û, 286 P.3d 1089 {Ct. App' ?Û12)

tL. Arízana Caurt of A.ppeals ruled an in terrarem clause which purports ttl

disinherit any beneficiary who contests, or "coopÊrates or aids" any

beneficiary in contestirig any part of the testafirentary instruments is not

2.
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facially invalid under either i{.R.S. $ l4-2517 or public poiicy.

A.R.S. $ 14-2517 statss thal än in teffoyem clause in a rvill is

unenforceable "if probable cause exists" to c<¡ntest the will.

The ir¡ lerrûrem clause in question is subject t* this probable c*use

standard but is nat invalid per s*.

The Court also said ihe clause was only enforceable if a beneficinr,v wer*

t0 ,.urge ar voluntürily aid a party to contest testamentary documents."

This apparentiy distinguishes from cooperating with discavery including

appearing at depositions.

-5-



State of Ari¿ona
Sena te
Fi f ty-f i rst Leg'lsl e ture
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ÀMENOING SECTIüN 46-456,
PROTãCTIVE STRVTTËS.

House Engrossed Senate Bill

CHAPTER 6?

SENATË BII.L 1175

AN ACT

ÅRIZûNA RËVISË0 STÀTUTËS; RILATING T0 Al]ULT

(TTXT TF TI LL EEGINS OI'I f'IEXT PÂûE)

J



s.B. 1175

Be it enacted by the Legislature of the State of Ar"izona:
Section 1. Section 46-456, Arizonô Rev'ised Statutes, is amended to

read:
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civil penalÍies: exceptions.:.-definitic,ns

A. A person who ls in a positÌon of trust and confjdence t0 a

vul nerabl e adul t shal I use the vul nerabl e adul t's assets so'ì ely for the
benefit of the vulnerable adult and not for the benefit of the person who is
jn the position of trust and confÍdence to the vulnerable adult or the
person's rel atj ves unl ess ei ther of the fol I owi ng app'l i es:

1. The superlor court gjves pilior approval of the transaction 0N A

FINDING THAT THE TRANSACTION IS FOR Tl T BENTFIT OF'I'IiT VULN[RAgLT ADULT.

Z. The transactlon is spec'ifìcaìly authorjzed in a val id durable pov'ler

of attorney that is executed by the vulnerable adult as the principaì or in a

vaìld trust instrument that js executed by the vulnerable adult ¿s a settlor.
B. Á person who violates subsection A of th'ls section or sÊctitn

13-1802, subsect'lon B shall be subject to actual damages and reasonable costs
and attorney fees in a cjvll action brought by or on behalf of a vulnerable
adult and the court may award addjtional damages'PoF Il\,1 an amount up to two

times the amount of the actual damages.
C. In additÍon to the damages prescribed in subsectjon B of this

section, the court may:
1. ûrder a pers0n who violates subsection Ä of this section or sectjon

13-1802, subsectlon B to forfeit all or a portion of the person's;
(a) INTEREST IN ANY G0VERNING Il'ISTRUt"l€l'lT.

(b) Benefits under tlt'le 14, chapter 2 with respect to the estate of
the vulnerable adult, jncluding an intestate share, an elective share, an

omitted spouse's share, ôn omitted ch'ild's share, a homestead allowance, any

exempt property and a famlly allowance. If the vulnerable adult died
jntestate, the vulnerable adult's fntestate estate passes as jf the pers0n

who violated subsection A cf this section or section 13-1802, subsection B

discla'imed that person's intestate share to the extent the court orders that
person to forfe'it all or a portion of the person's benefits under title 14,

chapter 2.
2. Revoke, in whole or jn part, dny revocable:
(a) D"lsposÍtjon or appo'intment of property that js made in a governjng

Ínstrument by the vulnerable adult to the pers0n who violates subsectìon Å of
thi s secti on or secti on 13- 1802, subsectì on B.

(b) provjsjon by the vulnerable adult that is contained in e govern'ing

instrument that confers a general or nongeneral pot*er of appo'intment on the
pers0n who violates subsectjon Å of thjs section or sectjon 13-18Û2.

subsecti on B.
(c) Nomj natl on or appoi ntment by the vul nerabl e adul t that j s

contained in a governing ìnstrument that nominates or appoints the person who

violates subsection A of thls section or sectlon 13-1802, subsection B to

ñ¡¡'t"rr +ñ t trtt 1-^¡¡hl¡ ¡¡{rr1+, #inen¡'l¡l ^v'\1 ^i f Þ+ i ^n.
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serve'in any fiduciary or representat'ive capacity, including serving ôs a

persOnal representatJve, executor, guardian, cOnSerVatOr, trustee or agent'

3. sever the 'i nterests of the vu'l nerabl e adu'l t and the person who

violates subsection À of this section or section 13-1802, subsêction B in any

property that'is he"ld by them at the time of the violat'ion as ioint tenants

with the ¡ight of survivorshìp or as community property with the rlght of

survivorship, and transfonm the 'interests of the vulnerable adult and the

person who violated subsection A of thjs section or section i3-1802'
subsection B ìnto tenancjes.in common. To the extent that the person who

violated subsectlon A of this section or section 13-1802, subsection B did

n0t provide adequate c0nslderätl0n f0r the Jointly held jnterest' the court
may cause the person's interest jn the subJect property to be forfejted in

whole or ln part.
n. A revocatj0n or a severance under subsection C. pðragraph 2 or 3 of

thjs section does not affect any third party interest in property that was

acquired for value and jn good faith reliance on apparent title by

survi vorsh'lp 1n the pers0n v+ho vi 0l ated subsecti on '{ of thl s sect j 0n 0r

sectjon l3-1802, subsection B unless a wrlting decjaring the severance häs

been noted. registered. filed or recorded jn records that are üppropriate to

the kind and location of the property and that are reljed on as evidence of
ov¡nersh'i p Ín the ordinary c0urse of transactions 'i nvolving that pr0perty'

E. If the c0urt imposes a revocation under subsectiÛn c, paragraph 2

of this section, provislons of the govern'lng ìnstrument shall be gjven effect
ðs if the person ¡l,ho violated subsectj0n A of thls sectiÛn or sect'lon

13-1802, subsection B disclôimËd a1l provislons revgked by the court or, jn
the case of a rev0cation of a nomination jn a fiduclary 0r representative
capacìty, the person ¡¡ho vjo'lated subsectìon À of thls sect'itn or sectjon

13-1802, subsection B predeceased the decedent.
F. Section 46-455, subsectjons F, G, H, I, K, L, M and P also appìy to

ci v j i vi ol at,i ons of thi s sect'lon.
G. The vulnerable adult or the duly appointed conservator or personaì

representati ve of the vul nerabl e adul t's estate has pri 0rj ty to ' and may

file, a cjvil action under th'is section. If an action is not fjled by the

vulnerable adult or the duly appo'inted conservôtor or personal representat'ive
of the vulnerable adult's estate, any other interested pers0n, å$ dÊfjned jn

sectlon 14-1201. may petition the court for leave to file an action on behalf

of the vulnerable adult or the vulnerable adult's estate' Notice of the

hearing 0n the petition shôlì comply ì',ith sect'ion 14-1401.

H. Subsections A, B, C, D, t and F of this sectjon do not apply to an

agent who is act'l ng with'l n the scope of the person's dut'i es as, ar on behalf

of, any of the foìlowlng:
1. A bank, financial inst'itution or escrow agent licensed or certjfied

pursuant to tìtle 6.

2



s. B " 1175

1 Z, A securitjes dealer or salesman regÍstered pursuant to title 44'

? chapter 12, arti cl e 9.
3 3. An i nsurer, i ncl ud.i ng a ti t'l e i nsurer, authori zed and regul ated

4 pursuant to title 20.
S 4. A health care institution llcensed pursuant to tjtle 36, chapter 4

6 that provides services to the vulnerable adult.
7 I. A CIVIL ACTION EROUGHT BY A PTRSON IN A POSiTION OF TRUST AND

8 CONFIDENTE AGAINST A VULNERABLE ADULT REGÀRDING À GOVIRt'IING INSTRU}4ENî

9 ESTÄBLISHTD BY THE VULNTRÀBLE AOULT i5 PRESUMED NOT TO BT Tf}R THE BTNTFIT OT

1O THË VULNERÅBLT ÅDULT UNLESS IT IS SHOli¡N OTHIRI'JIST BY CLËAR ANO CÜNVTNCiNÊ

11 T\/IDENCE.
12 I' J. For the purposes of thìs sect'ion:
13 1, "Asset" includes all forms of personal and real property'
t4 Z. "DìsposÌtjon or appo'lntment of property" inc]udes a transfer of an

1S jtem of property or any other benefit of a benefjciary designated in ä

16 governing lnstrument.
L7 3. ''FOR THË BINEFIT OF THE VULNËRÂBLE ÀTULT'' II'ICLUDTS ÄNY ÂCT THÀÏ IS

i8 CCINSISTËNT I^IITH THT CLTÅRLY STATED I'¡ISHES OF THE VULNTRABLT ADULT FOUND BY

19 THT COURT TO BE I.4ADT I,JITHOUT COËRCTON AND I'JHlLT THË VULNTR,ABLT ADULT !{AS OT

2Ð SOUND MiND.
21 å. 4. "Governing instrument" means a deed, a wjll, ô trust' a

22 custodianship, an lnsurance or annuity policy, an account wìth pay an death

23 des'ignation, a security reg'tstered jn benefjciary form, a pension, a profìt
24 sharlng, retirement or sìmilar benefjt pìan, A FÅMILY LIl,{ITID PÂíìTNERSHIP, an

25 i nstrument creatl ng or exerci si ng a po¡ler of appo'i ntment, a pçvier of
?6 attorney, AN ESTATE PLANNING Û0CUMtNT or a d'isposltìve, nppo'intive or

27 nom'inative jnstrument of any similar type.
Zg 4- S. "position of trust and confidence" medns that * person is any

29 of the fo1 I owi ng:
30 (a) A person who has assumed a duty to provÍde care to the vulnerable
31 adul t.
32 (b) A joint tenant or a tenant in common with a vulnen¿ble adult.
33 (c) A person who is Jn a fiduciary relatjonshlp with a vulnerable
34 adult 'including a de facto guardian or de facto conservator.
35 (d) Å person who is jn a confidential relationshlp with the vulnerable
36 adult. The jssue of whether a confidential relationship exìsts shall be an

37 jssue of fact to be decided by the court based on the totality of the

38 c1 rcumstances.
39 ( C) A BËNTFICIARY OÊ THT VULNTRABLE ANULT IN A GOVTRNING INSTRUI'iTI'{T '

40 5, 6. "Revocable" means a d'lsposìtion, appointmenl, prov"ision or

41 namination under which the vulnerable adult, at the t"ime of or immediately
4? before death, v+as alone empot^¡ered, by law or under the governing instrument,
43 to cancel the designation 1n favor of the person who violated subsection A of
44 this sect'lon or section 13-1802, subsect'fon B, whether or not the vulnerable
45 adult was then empowered to desjgnate the vulnerable adult in place of the

3



s.B. 1175

1 person who vlolated subsectlon À of this sectitn or sectlon 13-18Ü2.

2 subsectlon B or the vulnerable adult then had capaclty to exerclse ths pol¡,er.

3 Sec. 2. Appl I caLLLi tv
4 Sect'lon 46-546, Ari¿üna Revised Statutes, as amended by thls act'
S appl'les to ôny govern'lng lnstrument of a vulnerable adult regardless cf
6 whether it was executed before the effect'lve date of th'ls act,

APPROìJED BY THT GOì¡ERNOR APRT[ 5, 2013.

FI LED II.¡ THT OFFICT OF THT STCRETÂRY CIT STATE APRI L 5 ' 2013
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House Ëngrossed Senete Blll

State of Arizona
5en a tE
Fj fty-fl rst Legì sl ature
Flrst Regular Sess'lon
2013

CHAPTËR 185

$ENATË BILL 1341

ÅN ACT

ÂMtî{nrNG 5ËtTI0NS 46-451 ÅND 46-456, ÄRI¿0NÂ REVIStü STÅTUTtS; RILÅTING Tt

ÅDULT PRCITTCTTVË SERVICËS.

(TEXT OF BI LL BËGTI,IS ON NTXT PAGE)
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s.B. i341

Be it enacted by the Legislature of the State of Arizona:
Section 1. Section 46-451, ArizÛna Revised Statutes, is amended to

-45L. Def 1n'lti ons : p..l^ooram qo-Al s

In this chapter, unless the context otherwlse requires:
"Åbuse" meôns i

1 Intenti onal i nf I'lction of phys'ícal harm'
) InJury caused by negligent acts or omjssions.
) Unreasonable confinement'

(d) Sexua'l abuse or sexual assault.
2. "De fACto conServator" means any person Who takes possession Ûf the

estate of a vulnerable adult, without right or lawful authorlty. A de facto
conservator.is subJect to all of the responsibilit'les that attach to a

legally appointed conservator or trustee.
3. "De facto guord'ian" means any person who takes possession tf the

person of a vulnerable adult, withgut rjght or lau¡ful authority. A de facto
guardian'is subject to all of the responsibiljties that attach to a legajly
appoi nted guard'lan.

4, '.Expìoitat'ion" means the j1ìegaì or improper use of a vulnerable
adult or his resources for another's proflt or advantage'

5. "Informed consent" means any of the followjng:
(a)Awrittenexpressionbythepers0nthatthepers0nfully

understands the .potential risks and beneffts of the wjthdrawa-l of food'

¡¡ater, medl cati on, med'i caT servj ces , shel ter, cool i ng ' heat i ng or othen

services necessary to ma'lntaln mln'imum physìcaì or mental health and that the

person desires that the services be withdrawn. Â l,¡RITTEN ËXpRtSSI0N IS VALtÜ

bnlv I F THE ptRsûN is 0F s0uND MIND AÌ,¡D I F THE c0NSENT IS l¡JITI.itssE0 ßY ÅT

LEAST Tt¡¡O INDIVTDUALS IIHO DO NOT BENEFIT BY THT !^IITHDRAWAL OF SIRVICTS.

(b) Consent to r¡ithdrav¿ food, water, medication, medical services'
shelter, cooling, heating or other services necessary to ma'intain mlnjmum

phys'ical or mental health as perm"ltted by an order of a court of competent

J uri sd'icti on .

(c)Adec]aratjonmadepursu¿nttotitle36,chapter32"
(d) consent by another pers0n under a durable poþjer of attarney

relating to hea'lth care services to r¡ithdraw food, lvdter, medication, medical

servj ces, shel ter, cool'i ng. heatl ng or other servj ces necessary to mai ntal n

mi ni mum phys'ical or mental heal th.
6. "Negìect" means a pattern of conduct without the person's jnformed

cûnsent resuì tl ng i n depri vOt'l on 0f food, water, medi catj on, medi cal

serv'ices, shelter, cooling, heating or Other serv'ices necessary to maintnin

mi nl mum physi ca'l or mental heal th.
7. ',Protective servlces" means a pnogram of identlfiable and

specia"ìized soc'ial servjces that môy offer socjal services appropniate to

resolve probìems of abuse, explojtatjon or neglect of a vulnerable adult'

1
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g. "protect1ve services worker" means a person who has been selected
by and trained under the requ'irements prescribed by the department to provirie
protectì ve servi ces.

g. ',Vulnerable adult" means an indiv'ldual who is eìghteen yesrs af ags

0r ol der and who i s unabl e to protect himsel f from abuse, negl ect ür

exploltat'ion by others because of a physÍ cal or mental impal rment'

Vui nerabl e adu'l t i ncl udes an i ncapaci tated person as defj ned j n sectj on

14-51ûr.
B. protect"ive servires pr0grams shall seek to maintäin the adult in

hi s fami 1 f ar envl ronment by str¿ngtheni ng hi s capaci ty for sel f-mai ntenance

or by provi dì ng supporti ve servj ces .

C. l,lothjng in th'ls section shalJ be construed to me¿n that an adult is
abused, negìected or in need of protective servjces for the soìe reäson that
he reljes on treatment from a recognlzed reilg'ious method of healing in lieu
of medical treatment"

{*r,l"l-v{ti+¡a }**-¡rht¡-tlO-n6+'"ðene'f-lt-- hy-{he-r¡*t*{r*wn-j"-cf'- €e¡. s'itltls ''
D. FOR T}IË PURPOSES OI THIS SICTION, A PTRSON IS NûT [XÊLOITIO BY Â

TRANSFËR üF AsSTTS IT THË TRÄNSTËR IS TO OETAIN OR MÂINTÀIN ËLIGIBItIiY TOR

NTNTTITS UNO[R TTTLE 36, C}IÅPT[R 29 OR BENTFITS FOR SUPPL[I-IËNTÂL STCURI]Y

rNCOME, T4[DICÀRË 0R V[TtRAllS'ÅDMINISTRATI0¡{ PROGRAþlS ANt Ti"lt TRA}lStËR tF

A$SËTS IS BTTl{T[N T'HI PTRSON AND ÂNY OT THË FOLL0lillNG¡

1. THI PIRSON'S SPOUS[.

2. THI PIRS0N'S DISi\BLE0 C]llL0'
3. Å TRUST rOR THË SINËFIT OF THT PTRSON'5 SPOUSË ÛR TTsA8I"ËD CHIt..D'

T, A"TRANSFER OF ASSËTS FOR THT PURPOSE OF OBTATNTNË ÛR I"IÂ1NTÂINING

ELICISII-ITY FOR BTNEFTIS UNDTR TITLI 36, THAPTTR 29 SHALL COI"IPLY IdITH 42

uNITED STATES CODË StCTItN 1396p ANt S[C]I0N5 36-2934 ANÜ 36-2934'01',

sec. 2. Sect10n 46-45S, Arizona Revised statutes, is amended ta read:

4E-45ô. $,$Iy-lq*q***uåLs.e-Li$"le-*åli:tlå: finonaial--cx.p*Ic.i.-tc-finn;-
.E"Lvil--p-e"n-43.tis*-ç;.--c.lrçepli-a-rr-**-d di åi3i-sn t

¡,. A pcrson who js 'l n a pos'i tion of trust and confidence ta a

vulnerable adult shall use the vulnernble adult's ässets soleìy for the

benefìt 0f the vu'lnerable adult and not for the benefit of the pêrson who is
'ln the positfon of trust and confidence to the vulnerable adult ar the

pers0n's rel ¿t j ves unl ess *i+h*.p ÅNY of the f ol 
.l 

owi ng appl i *s :

1. The superlor court gÌves prior approval of the transactjon.
2, The transactjon ìs speclfjcally authorized in a valid durabìe poiler

of attorney that is executed by the vulnerable adult as the principal or in a

valid trust instrument that is executed by the vuJnerable adult as a settlor.
3. IHË TRÅNSÅCTlON IS RTOUiREü IN ORÞËR TO OBTÅIN ÛR MAINT'{IN

ELIG]BiLITY FOR STRVICTS UNDER TTTLÊ 36. CHAPTTR ?9'
4. THE PERsON IN THE POSITiON OF TRUST AND CTNFT!ËNCI TO TI'II

VULNERABLE AOULT IS THE VULNIRABLE ADULT'5 SPOUS[ ÀNÛ THE TRAt,iSACTlON

2-
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FURTHERS THE INTTREST OF THE MARITAL COÞ1I4UNTTY, INCLUTING APPLYING FOR

BENEFiTS PURSUANT TO TITLT 36, CHAPTER 29 OR BENEFITS FOR SUPPLEMENTÂL

STCURITY INCOME, I'IEDICARE OR VETERANS' ADMINISTRÀTION PROGRAMS.

B. A person who violates subsectjon À of this sect'lon or sectjon

13-1g02, subsection I shall be subject to actual damages and reasonable costs

and attorney fees in a civil action brought by or on behalf of a vulnerable
adult and the court may ôy¡ard addJtjonal damages for IN an amount up to two

tÍmes the amount of the actual damages.

c. In addi t'i on to the damages prescri bed j n subsecti on B of th l s

sect'l on, the court maY:

1. grder a person who violates subsection A of this sectjon or sectìon

13-1802, subsection B to forfeit all or a portion of the person's benefits
under t.itle 14, chapter 2 with respect to the estate of the vulnerable adult,
including an lntestate share, an elective share, an omjtted spouse's shâre'

an omitted child's share, a homestead allowance, any exempt property and a

family allowance. If the vulnerable adult died lntestate, the vulnerable

adult's lntestate estate põsses as if the person t¿ho violated subsectjon A of

this section ûr sectJon 13-1802, subsectjon B disclaimed that person's
'intestate share to the extent the court orders that person to iorfeÍt all or

a portion of the person's beneflts under title 14, chapter ?.

2. Revoke, ìn whole or 1n part, any revocable:
(a) DÍsposlt'ion or appor'ntment of property that js made in a governing

fnstrument by the vulnerable adult to the person who violates subsection A of

thls section or section 13-1802, subsect'ion B'
(b) provislon by the vulnerable adult that ls contained in a governìn0

instrument that confers a general or nongeneral po¡¡er of appointment on the

person v¡ho vi ol ates subsecti on Â of th'i s sectj on or sectj on 13-1802 '
s ubsecti on B .

(c) Nomination 0r appointment by the vulnerable adult that is
contaìned ln a governing instrument that nom'inates or appoints the person who

violates subsectJon A of this sectìon 0r section 13-180?, subsectlon ß to
serve in any fiduclary ûr representative capacity, lncluding servlng as ã

perSonaì representati ve, execUtor, guardi an , conSerVator, trustee Or ðgent '
3. Sever the jnterests of the vulnerable adult and the person v*ho

violates subsection A of thls sect'ion or section 13-1802, subsection B in any

property that'is held by them at the time of the violatjon as ioint tenants

wlth the rjght of survÍvorship or as communlty property wìth the rjEht of

survfvorsh.ip, and transform the interests of the vulnerable adult nnd the

person who violated subsection A of thÍs section or sectiÛn 13-1802'

subsect.lon B .into tenanc'les jn common. To the extent that the person who

vÍolated subsection A of th'ls section or section 13-i802, subsection B did

not provide adequate cons'ideration for the JoÍntly held interest, the court

may côusë the person's interest in the subJect property to be forfejted in
whole or in Part.

D. A revocation or a severance under subsectjon C. paragraph 2 or 3 of

this sectjon does not affect t"r t_n}1 party interest'ln propertv that was
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ôcqu.ired for value and in good fajth reljance on apparent tjtle by

surviv0rship in the person who violated subsection A of this sectìon 0r

section l3-1802, subsection B unless a rltrjting declarlng the severance has

been noted, registered. filed or recorded in records that are appropriate lo

the kjnd and location of the propenty and that are relied on as evidence of
ownership'in the ordìnary course of transactions involvìng that property'

E. If the court imposes a revocation under subsectl0n C, paragraph 2

of this sectlon, provisions of the govern'ing lnstrument shall be given effect
as jf the person who vìolated subsection Á of thjs section 0r sect'ion

13-1802, subsection B disclaimed aìì provìsions revoked by the court 0r, in
the case of a revocation of a nomìnatÌon in a fiduciary ûr representative
capac.lty, the person þJho violated subsection A of this section or sectitn
13-1802. subsection B predeceased the decedent'

F. Sect'lon 46-455, subsections F, G, H, I, K, L, M and P also apply to
c'iv'i I vi ol atl ons of thi s sect'ïon.

G. The vulnerable adult or the duly appoìnted conservôtor or personaì

representative of the vuìnerable adult's estate has priority to, and may

file, a civ'll actlon under this section. If an actlon is not fjìed by the

vulnerable adult or the duly appointed conservator or person*l representative
of the vulnerable adult's estate, any other jnterested person, as defined in
section I4-120I, may petJtion the court for leave to file an actlon on behalf

of the vulnerable adult or the vu'lnerable adult's estate. Notice of the

hear.ing on the petitÌon shall comply wjth section 14-1401.
H. Subsections A, B, C, D, t and t of this sectlon do not appìy to an

agent who is acting within the scope of the person's duties as, or on behalf

of , any of the f o'l 
'lowi ng:

1. À bank, f1 nanci al i nsti tuti on or escroh, agent I i censed or certJ fi ed

pursuant to title 6.
2. À securjties dealer or salesman registered pursuant to title 44,

chapter !2, arlicle 9.
3. An insurer, includfng a title insurer, authorized and regulated

pursuant to title 20.
4. A health care jnstltutjon licensed pursuant to t'ìtle 36, chapter 4

that provides services to the vulnerable adult'
I . For the purposes of thl s sect'i on:
1. "Asset" jncludes all forms of personal and reaì pnoperty.

Z. "Dispos.ition or appointment of property" lncludes a transfer of an

item of property or any other benefit of a benefic'lary desìgnated jn a

govern'l ng i nstrument.
3. ''Governing instrument,' means a deed, a Ì{j]1, a trust, a

custodianship, an jnsurance or annuity pol'lcy, an account with pay on death

designatlon, a security registered jn beneflc'iary form, a pension, û profjt
sharing, retirement or simllar benefit pìan, an instrument creat'ing or

exercising a po¡¡er of appo'lntment, a power of attorney 0r a dispositive,
appoìntive or nominative instrument of any similar type'
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q. ,'position of trust and confidence" means that a person'is any of

the fol 1 owi ng:
(a) A person who has assumed a duty to provide care to the vulnerable

adul t.
(b) A ioint tenant or a tenant in common w'lth a vulnerable adult'
(c) A person who is in a fiduc'iary relationship with a vulnerable

adult including a de facto guardian or de facto conservator.
(d) A person who is 'in a confidentjal rejationship wìth the vu'lnerable

adult. The jssue of whether a confidential relationsh'ip exìsts shall be an

issue of fact to be decided by the court based on the totality of the

ci rcumstances.
S. "Revocable" meãns a dìspoSit.lon, appo'intment, provìsiOn 0r

nomination under which the vulnerab'le adult, at the time of or immedlately

before death, was ajone empo|',ered, by law or under the governing instrument,
to cancel the des'lgnation in favor of the person who violated subsection A of

this section or sectl0n 13-1802, subsect'lon B, whether 0r not the vulnerable
adult was then empowered to desjgnate the vulnerable adult in pìace of the

person who viol ated subsection A of this section or section 13-18CI2'

subsect'lon B or the vulnerable adult then had capacity to exercise the po!{er.

Sec. 3. Leqlslatj ve l ntent
The legislature intends by th'ls act on'ly to clarìfy existjng'law as

enacted by the ìegisläture and interpreted by the courts'

APPROVED BY THE GOVTRNOR MAY 2' 2013.

FILID IN THE OFFICE OF THE STCRTTARY OF STATE MAY 2, 2013
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Be j t enacted by the Leg'is'lature of the State of Ari zona:
Section 1. Sectlon 14-2902, Arizona Revised Statutes, is amended to

read:
l4-zçü2. t{o.nve.e.tgd*-pli{}Fertiln-tffe-$å--ü-**Jä"s,1!så*sJ*+lrÞiLjxÍ*rg.*};

,cr-e.a'tjsn"
A. Except as provided in subsectjons I and c of this section and

section 14-2905, subsect'lon 'Å.* C, the time of creation of a nonvested
property interest or a po¡çer of appolntment is determjned under genenal

princ'lples of proPertY law.
B. If there'is a person who alone can exercise a power created by a

governi ng 'l nstrument to become the unqual i fi ed benefl ci al o¡aner of ð

ñonvested property interest or a property interest subject to a power of
appointmeni described'in section 14-2901, subsection B or C, the nonvested
property interest or po¡ter of appointment is created when that pers0n's po14er

to become the unqualjfied beneficial owner terminates. A ioint power with
respect to community property or to marital property held by ô married couple

is a power exerclsable by one person alone.
C. A nonvested property interest or a po¡,er of appoÌntment aris'ing

from a transfer of property to a previously funded trust Õr ðny other
existing pr0perty arrangement 1s created when the nonvested property interest
or po¡aer of appolntment 1n the 0riginal contributlon was created.

Sec. 2. Sect'ton 14-2905, År'Ìzona Revlsed Statutes, is amended to read:

t. 4 - r s {j f; " ,*ç**es.læ-q|...-ÞLç$-âåJJ:lltts*r-ç ç-L-ç-r*-Rq}Kç-r*--a--f...-friij}tii-i'ßjìl-tflåt

creation: effective date: iudicial reformation
A. Except as 0therb,f i se proV lded, thi s arti c'l e appl i es to a nonvested

property jnterest or a power of appointment that is created on or after
December 31, 1994.

B. If a nonvested property interest cr a pol',er 0f appojntment is
determined in a Judicia'l proceed'ing to violate thjs state's rule agaìnst
perpetu"lties as that rule existed when the nonvested pr6perty interest or

þowôr of dppointment was created, a court on the petitÍon 0f an lnterested

þ*rron may reform the disposÌtion in the manner that m0st cìosely
approximates the transferor's manifested pìan of distribution and that is
within the limlts of the requirements of section 14-2901.

C. For THE purposes of this article, IF THt PIRS0N l'iH0 [XERCISES À

POHER OF APPOINTl.,1ENT SO PROVIf]TS IN THI TXËRCIST, A NTNVEStEd PTOPCTTY

'lnterest or a power of appointment çreated by the exercise of â po¡çer of
appoi ntment i s created when the poweLl s i rrevocably exercì sed or when a

revocabl e exerci se becomes i rrevocabJ e '
Sec. 3. SectJon 14-3971, Arizona Rev'lsed Statutes, is amended to read¡

14 -:ìs7I. Ç*l*ls-cfiç-u-**f*";¡erSOsçi*AnçLlq]:Ív"*- .Þv- **-if :-cJ¡.v-i*l'.1

ownership of vehìcles¡ affìdavit of success.ion to
feal ,*roLerfv

A. Åt ðny time after the death of a decedent, any empioyer owjng

þ,,ôges, salary or other compensation for personaì services of the decedent

snàll pay to the surviving spouse of the decedent the amount owing, not in
excess of five thousand dollars, on being presented an affjdavjt made by or
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on behalf of the spouse statïng that the affiant is the surviv'ing spouse af

the decedent, or js authorjzed to act on behalf of the spÔuse, and that no

application or pet'ition for the appointment 0f ô personal representative is
pendi ng or has been granted i n thj s state 0r , i f granted, the personaì

,.p..t.ntutive has been dlscharged 0r more t,han one year has elapsed sjnce a

c'l osi ng statement has been fi I ed.
B. Thirty days after the death 0f a decedent, any person'indebted to

the decedent or havi ng possessi on Of tangl bl e personaì property 0r än
.instrument evidencing a debt, obligation, stock or chose jn action belonging

t0 the decedent shall make payment of the lndebtedness ür deliver the

tangl bl e personaì property or ôn j nstrument evi denci ng a debt , obl i gatl on '
stock or chose in action to ã pers0n c'laiming t0 be the successor of the

decedent upon being presented ãn affidavit made by tr on behalf of the

successor and stating that all of the following are true:
1. Th.irty days have elapsed sjnce the death of the decedent.
?. Ei then:
( a ) An appì"i catl on 0r peti tl on for the appoi ntment 0f a persona"l

representatfve Js not pendÍng and a personal representative has not been

apþolnted jn any iurisdiction and the value of al'l personal prcperty in the

decedent's estate, v,therever I ocated, I ess I'i ens and encumbrûnces ' dces not

exceed.f,i.Fty SEVENTy-FIVE thousand doilars as valued as of the date of death'
(b) The personal representative has been djscharged 0r rnore than one

year has elapsed sjnce a closlng statement has been f'lled and the value of

ö"|l personaì property'in the decedent's estate. wherever localed, less liens
ônd encumbrônces, does not exceed 'fi-Fty STVENTY-FlVË thousand dollärs ôs

valued as of the date of the affidav"it.
3. The clalming successor is entjtled to payment or delivery of the

rty.
C. A transfer agent of any securlty shall

ownershlp on the books of a c0rporation from the dece

success0rs on presentatlon of an affidavit pursuant

secti on.
D. The motor veh.lcle dJvision shall transfer title of a motor vehicle

from the decedent to the successor 0r successors cn presentation of an

affidavit as provided Jn subsectlon B of this sect'ion and on payment of the

necessary fees.
E. No sooner than slx months after the death of a decedent, a person

or persons claiming as successor or successors to the decedent's interest"in
..ui property, including any debt secuned by a lien on real property' may

file jn the court jn the county in which the decedent ì|,as domiclled at the

time of death, or if the decedent was not domiciled in this state then in any

county in which reaJ property of the decedent js located, an affidavjt
describing the real prûperty and the interest of the decedent in that
property and statlng tftut all of the followìng are true and material and

äcknowledgTng that any false stðtement jn the affjdavit may subiect the

person or persons to penaìties relating to perJury and subornatjon of
perjury:

2-
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1. tither:
(a) An appìication or petit'ion for the appointment of a personal

representative is not pending and a personal representat'lve has not been

appointed jn any iurisdìction and the value of all real pr0perty'in the

dàcedent's estate iocated in this state, less lìens and encumbrancës ðEâ1nst

the real property, does not exceed +*.r¡en"+f-+l+e 0NE HUNDRED thousand dollars
as valued at the date of death. The value of the decedent's interest in that
real property shðll be determined from the full cash value of the proPerty cs

shown on the assessment rolls for the yearin which the deced*nt died, except

that jn the case of a debt secured by a ljen on reaì property the value shall
be determined by the unpa'ld principal balance due on the debt as of the date

of death.
(b) The personal representatjve has been d.ischarged 0r more than 0ne

yean has elapsed slnce a closing statement has been filed and the value of

all real property in the decedent's estate, wherever located, less l'i ens and

encumbrances, does not exceed *e+enty-*f{re 0NI HUN0RtD thousand dollars as

valued as of the date of the affidavlt. The value of the decedent's interest
in that rea'l property is determined from the full cash value of the property

as shown on the assessment rolls for the year in r*hjch the affjdavit is
given, except that ìf a debt is secured by a lien on reaì property, the value

ìs determined by the unpaid p¡incipal balance due on the debt as of the date

of the affi davl t.
2. Sjx months have elapsed since the death of the decedent as shown"in

a certifjed copy of the decedent's death certificate attached to the

affi davi t.
3. tunera] eXpenses, expenses of 1 ast i ] l ness.r and n] ] unsecuned

debts of the decedent have been pa'ld'
4. The person or perstns slgning the affidavjt are entjtled to the

real property by reason of the al I owance i n I i eu of homestead, exempt

prop.rtV'or iamily allowance, by ìntestate succession as the sole helr or

i.reirs, or by devise under a valid last wìll of the decedent, the originaì of

which js attached to the affidavit or has been probated'
5. No other person has a rlght to the lnterest of the decedent in the

descri bed ProPertY.
6. No federal estate tax is due on the decedent's estnte.
F, The nonmal fjl'lng fee shall be charged for the fil"ing 0f an

affidavit under subsectjon t of this section unless waived by the court as

provided by section 12-301 or 12-302. 0n receìpt of the affjdavil and after
determining that the affidavit is complete, the registrar shall t+u-*e--åo-*+

ì-+s*ed issuE a certÍfied copy of the affidav'it ll¡jthout attachments, and the

copy shall be recorded 1n the office of the recorder in the county l,{here the

rea'l propertY 'is I ocated.
û. This section does not limlt the ¡ights of heirs and dev'isees under

secti on 14-3901.
sec.4. sect'ion 14-10002, Arizona Revised Statutes, ls emended to

read:
14-1Û002' Definit-içns
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In this chapter, unless the context otherwise requires:
1. "Djsclajmant" meðns the person to whom a djsclaimed interest or

polver would have passed had the djsc'laimer not been made'

Z. "Dlsclajmed 'interest" means the interest that vJould have passeci to
the disclaimant had the disclaimer not been made.

' 3. .'Ðlsclajmer" means the refusal to accept an ìnterest in or power

0ver propertY.
4. "FIDUCIARY" MEANS A PERSONAL REPRESENTATIVË, A TRUST[8. AI'I AGTNT

ACTING UNDER A POI.JER OF ATTORNEY OR ANY OTii[R PERSÛN i^lHO I5 ÅUTHORIZTD TO ÅCT

ÂS A FIDUClÂRY 14'TTH RESPECT TO THE PROPERTY OF AHOTHER PËRSON'

4.. 5. "Jointly held property" means property held 1n the name of two

or more persons under an arrðngement in which all holders have concurrent

interests and under which the jast surviving hotder is entltled to the v¡hole

ot tntrliiolfttiu.rron 
14-1û111, ArÍzona Revised statutes, is amended tt

read :

I4 - 1û 111 . .N-o-ni.uå[.ci-a"1..'s.cLÞ]. e.-l¡¡.cn!"--as.reelx"enlsi".."d-e-f--1-n."i-ilsn

A. txcept ai óinerwise provided 1n subsection B of this sectìon, and

except for modificatlon or terminatlon of a trust as otherw'ise perm'itted

pursuant to the trust instrument, jnterested persons may ênter jnto a binding

nonJudicìaì settlement agreement with respect to any matter invoìving a

trust.
B. A noniud jc'lal settlement agreement 'is val jd only tt the extent 'it

does not violate a mate¡ial purpose of the trust and includes terms and

conditions that cauld be properly approved by the court under this ch*pter ar

other appì
L.

j nc'l ude:
L,
2.
?

icable lav,l ,

14attërs thàt may be resolved by a nonJudic'ial settlement agreement

The Ìnterpretatitn or construction of the terms of the trust'
The approval of a trustee's report or accountìng'
Direction to a trustee to refrain from perform'lng a p*rticular act

or the grant to a trustee of any necessary or desirable p0}{er.

4. The resignation or appointment of a trustee and the determinat'Íon

of e trustee's compensati on.
5. The transfer of a trust's principal place of admjnistration'
6. The liabillty of a trustee for an action relating to the trust'
Ð. BtF0RE 0R AiTtR THË pARTIts TNTER INT0 A N0N,luDIcIÂL SETTLIl'ltNT

AGRËEMENT, âny i nterested pers0n mäy requëst the court t0 ôpprove ô

nanjudicial settlement agreement to determine ¡¡hether the representation as

proui*.C jn article 3 of this chapter was adequate and to determine whether

the agreement contains terms and conditions the court could have proper"ly

approved,
E. UNLIS5 THE iI,¡TIRTSTECI PERSON. PURSUAI'IT TO SUBSITTION D ÛT THIS

SECTtCIN, ÅSKS THE CoURT T0 RULE I¡¡ITHOUT REÛÀRD T0 THIS SUBStCTI0N, THË C0URT

l4AY ËITHER APPROVE THE AGREËMËNT OR DTCTTNE TO APPROVE THH AGRËTMENT' 8UT MAY

NOT DIS,\PPROVI OR DTNY THE EFFECTIVTNTSS OF THE AûRIEMËNT' iF iI"IT CÛURT DOTS

NOT APPRO\JT THT AGRTËMENT PURSUAl T TO THIS SUBSICTION, THE FÅiLURI TO APPROVT
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IS NOT ANY PREJUDTCE ÂGAINST THT TFFECIIVTNESS OF THE ¡\GRETMEf\¡T ÄND IS NOT Ä

FINAL JUDGMENT OR JUDICIAL PRICEDENT l,lITH RTSPECT TO THE AGRTTl4ËNT OR

SUBSEOUËNI AGREEMTNTS PURSUANT TO THE SECTION.
'Ë;- F. For the purposes ûf th"is sêction, "jnterested person" has the

same meani ng prescri bed i n secti on 14- 1201.
sec.6. sect'ion 14-10504, Àr'izona Revised statutes, is amended t0

read:
l4 - 10504 . 0i scrsl.i ona rv--tr.usts : ef f ect of standald-l-d,€.tjjtj-L i-gll

A. Except as provided in subsection B of this sectjon, whether or not
a trust contajns a spendthrift provision, a credjtor of a benefjcjary may not
compel a distributjon that is subiect to the trustee's dlscret'ion, even if
ei ther:

1. The di scretl on 'l s expressed i n the f0rm of a standa rd of
di stri buti on.

2. The trustee has not complied with the appììcab1e standard 0f
dlstributjon or has abused the discreti0n regärding d'istributions.

B. To the extent a trustee has not comp'l 'led wi th the appl i cabl e

standard of dÍstrjbutjon or has abused the djscretìon regarding
di str'l buti ons :

1. Except as prov.tded jn sect"ion 14-10503, a distrlbution may be

ordered by the c0urt to satisfy a iudgment or court order against the
beneficiary for support or maintenance of the þeneficiary's chlld.

Z. The court shaìl dlrect the trustee to pay to the child õn ¡mount as

is equitable under the circumstances but not more than the amount the trustee
¡voul d have been requi red to di strl bute to or for the benefi t of the

beneficiary had the trustee complÍed with the standard or not ¡bused the

di scretl on.
C. This section does not Ijmlt the right of a beneficiary to maintajn

a judicial proceeding agajnst a trustee for an abuse of discretion or failure
to comply wlth a standard for djstributìon. provided that this rlght may not

be exercised by a cred'itor of the beneficiary or to the extent that any

credjtor of the beneficiary takes through the name 0r rights of the

benefi cj ary.
D. l,lhether or not a trust contai ns a spendthrift provì si on:

1. A credìtor of a trust beneficiary may not compeì a distributjon
from jnsurance proceeds payable to the trustee as beneflcjary to the extent
state law exempts *uelr THE insurance proceeds from creditors' clalms if it
had been paid d'irectìy to the trust benefic'iary.

Z. To the extent that under Arizûna law life insurance proceeds'
policy cash surrender va'lues 0r othen distributions or pôyments are exempt

from attachment or garnishment by. executlon on or otherwise the reach of
credltors, if the death benefit ìs payable to an individual benefic'iary, the

I i fe i nsurance proceeds. pol'i cy cash surrender val ues or other di stri buti ons

or payments are also exempt from attachment or garnjshment by, execution on

or otherwise the reach of credÍtors if payable to a trust of which ô

beneficiary is that indlvidual.
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E. A credltor of a beneficiary, whether or not the beneficiary js also
a trustee or cotrustee, may not reach the beneficiary's beneficìa'l lnterest
or otherwjse compel a dtstributlon'lf either the trustee's discretion to make

dÌstrìbutions for the trustee's 0R BENEFICIARY'S own benefit is purely
discret'ionary o¡is f imjted by an ascertalnab'le standard, jncluding a

standard reìating to the beneficìary's health, educatìon, support 0r
malntenance or slmitar language withjn the meanìng of section 2041(b)(1)(a)
of the internal revenue code.

F. For the purposes of this section, "ch'ild" includes any person for
whom an order or Judgment far child support has been entered in this or

another state.
Sec. 7. Sectl on 14-1Û505, Arl zona Revi sed statutes, ì s amended t0

read:
t4- 105t5, Credj t-or.l s clais-¡g¿inst-se-Lllq-r.
A. l,lhether or not the terms of a trust contai n a spendthri ft

provi si on . the fol I owl ng rul es apply:
1. During the lifetime of the settlor, the property of a revocable

trust ìs subject to claims of the settlor's creditors. If a trust has more

than one settlor or contrlbutor, the amount the credltor or assignee of a

particular settlor may neach may not exceed the settlor's jnterest ln the
porti on 0f the tnust attri butabl e to that settl or's contri buti on. Thj s

paragraph does not abrogate otherwise applicable lar¡s relating to community

property.
2. Subject to the requirements of thls section, l|Jith respect to ãn

irrevocable trust, a cred'itor 0r ass'ignee of the settlor may reach the

maxìmum amount thôt can be distrlbuted to or for the sett]or's benefit' If a

trust has more than one settlor, the amount the creditor or assjgnee of a

particular settl0r may reach may not exceed the settlor's jnterest in the

þortl on of the trust attri butabl e to that settl or's contrì buti on. Thi s

paragraph does not apply to any trust fnom which any d'lstributjon to the

settlor can be made pursuant to the exercise of ô porder of nppolntment held

by a third party or abrogate otherw'lse applicable laws relating to community

property . A cned'ltor of a settJ or:
(a) shall not reach any trust pr0pêrty based on a trustee's, trust

protector's or third party's powen, whether or not djscretionary, to pay or

rejmbunse the settlor for any income tax on trust'income or trust prlncjpal
that is payabìe þy the settlor under the ìaw lmposing the tôx or to pay the

tax dlrectly to any taxing authority.
(b) Is not entltled to any payment or reimbursement that is to be made

di rectly to any tax'lng authoritY'
(c) Shall not reach or compeì d1stributions to or for the benefit of

the beneficiary of a special needs trust.
3. After the death of a settlor, and subJect to the settlor's right to

djrect the sounce from which ilabllities will be paìd, the property of a

trust that was revocabJe at the settlor's death Js subiect to clajms of the

settlor's credit0rs, costs of administratlon of the settlor's estate, the

expenses of the settlor's funeral and dìsposaì of remains and statutory
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allowances to a surviv'ing spouse and chjldren to the extent the settlor's
probate estate ìs inadequate to satisfy those claims, costs, expenses and

allowances, except to the extent that state or federal l¿w exempts any

property of the trust from these claims, costs, expenses or allot,,tances. If a

trust has more than one settlor,or contributor, the âmount the creditor or
assignee of a particuìar settlor may reach may not exceed the settìor's
'i nterest i n the porti on of the trust attri butabl e to that settl or's
contri butj on. Thi s paragraph does not abrogate otherwì se appl i cabl e I aws

relating to commun'lty property.
B. For the purposes of this sectionr
1. During the period the power may be exercised, the holder of a power

of withdrawal is treated'in the sôme manner as the settlor of a revr¡cable
trust to the extent of the property subJect to the povren.

?. 0n the lapse, release or wa'lver of a po¡¿er of withdrawal, the
holder js not, by reason of any such @i+er POt{tR 0f
t¡ITHDRAt,lAL, treated as the settlor of the trust.

C. For the purposes of this section, a trust settled or established by

a corporat"ion, profess'ional corporation, partnership, ljmlted ì'iabiìity
compðny, g0vernmental entlty, trust, foundation or Õther entity is not deemed

to be settled or established by its directors, officers, shareho'lders'
partners, members , managers , empl 0yees, benefl ci ari es or agent$.

D. Ëor the purposes of thjs sect'lon. ômounts contributed to a trust by

a corporation, professional corporat'lon, partnership, limíted ljabllity
company, governmental ent'lty, trust, foundation or other entity are not

deemed to have been contrjbuted by its directors, officers, shareho'l ders'
partners, empl oyees, benefj cl ari es or ðgents. Powers , dutj es 0n

responsibilities granted to or reserved by the settl0r pursuant to the trust
and any actions or omjssjons taken pursuant to the trust are deemed to be the
powers, responsibilitjes, duties, actions or omissjons of the settlor and not

those of its directors, officers, shareholders, pa.rtners, menbers, managers,

empl oyees , benef i c'i a¡:i es or agents '
E. For the purpgses of this sectlon. amounts and property contributed

to the fo'llowing trusts ðre not deemed to have been contrJbuted by the

set¡or, and a p€rson who would otherwise be treated as a settlor or a deemed

settlor of the followjng trusts shall not be treated as a scttlor:
i. An irrevocable lnter vlvos marital trust that is treated âs

quaìified term1nable jnterest pr0perty under sect'ion 2523(f) of the jnternaj
revenue code 1f the settlor is a beneficlary of the trust after the death of
tl¡e settl or's sPouse.

Z. An irrevocable 'lnter vivos marital trust that is treated as a

general pov,¡er of appolntment trust under sectlon 2523(e) of the jnternal
revenue code if the settloris a beneficlary of the trust ¿fter the death of
the sett'l or's spouse.

3. An i rrevocabl e 'i nter v j vos trust f or the settl or's spouse 'i f the
settlor is a beneficiary of the trust after the death of lhe settlor's
spouse.

7
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4. An ìrrevocab]e trust for the benefit of a person, the settlor of
wh'ich is the person's Spouse, regardless of whether or when the person lias

the settlor of an irrevocable trust for the beneflt of that spguse.
5. An jrrevocable trust for the benefit of a person to the extent that

the property of the trust was subJect to a general power of appointnent in

another person.
F. For the purposes of subsection E. ð person is a beneficiary whether

so named under the'lnit'ial trust instrument or through the exercise by that
person's spouse or by another person of a ijmited or general pü¡¡er of
appol ntment.

G. Subsectlons C and U do not appìy to:
1. A trust that has no valld busjness purpose and that has as'lts

prlncÍpa1 purpose the evasion of the claims of the cred'ltors of the persons

or entitìes listed in those subsections.
2. A trust that would be treated as a grantor trust pursuônt to

sectjons 671 through 679 of the internal revenue code. This paragraph does

not appìy to a quaìified subchapter S trust that is treated as a grantor

trust solely by appìjcation of section 1361(d) of the internai revenue code.

sec.8. Section 14-10506, Arizona Revised statutes, ìs amended t0
read:

t4 - 10506. 0verdue dj strl but i on: defj ni ti on

A. l,lhether or not a trust contains a spendthrift provision, a creditor
or ass.lgnee of a benefTclary mey reach a mandatory d'istribution of jncome 0r
principaì, includìng a distrjbution on termination of the trust. if the

trustee has not made the dìstributlon to the beneflciary u¡ithin a reasonable

#í{ìe PERI0D after the mandated distrlbution date unless the terms of the

trust expressly öuth0rjze the trustee to de]ay the djstribution to protect
the beneficiary's interest jn the d'lstribution.

B, For the purpgses of this sectlon, "mandatory d'lstributjon" rrleõils a

distrjbution of lncome or prìncipaì that the trustee 1s required to make to a

beneficiary under the terms of the trust, including a distrjbutlon on

termi nati on of the trust. 14andatory d,l stri butj on does not j ncl ude a

dlstribution that is subJect to the exerc'lse of the tru$tee's d'iscretjün even

if:
1. The d'i screti on i s expnessed ì n the form of a standard of

di stri buti on.
Z. The terms of the trust authoriz,¡ng a dlstrlbutìon couple ìanguage

of dlscretjon wÌth language of d'irection.
sec. 9. Secti on 14- 10814, Ari zona Revi sed statutes , i s amended to

read:
14-1"0814. BiscretjoÍany powers: tax savjnss
A. Notw'lthstanding the breadth of discretjon granted to a trustee jn

the terms of the trust, includlng the use of terms such as absolute. ssle or
uncontrolled, the trustee shall exercjse a dlscretionary polver in goad fajth
as to only beneffc'larles of the trust and credltors of the trust and na other
persons, including creditors of the benef'lciaries, except only to the extent
that creditors of beneficiaries are expressly entitled to attachment pursuant

8"
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to sect"ion 14-105û4, subsection B and in accordance v¡ith the terms and

purposes of the trust and the jnterests of the benefìciarjes.
B. Subject to subsectlon D of this sectlon, and unless the terms of

the trust express.ly indlcate that a rule in thjs subsection does not app'ly;

l. A person other than a settlor who is a beneficjary and trustee of a

trust that confers on the trustee a poþler to make discret'ionôry distributions
to or for the trust.ee's persona'l benefit may exercise the p0¡ier only In

accordance wi th an ascertai nabl e standard re1 at1 ng to the trustee's
.lndividual health, educatlon, support or ma'intenance withjn the rneaning of
section 2041(b)(1)(A) or 2514(c)(1) of the internal revenue code' This

paragraph does not expand the poþrer or duty of a trustee to make

distributions and does not apply to a power held'in an indjvidual capaclty'
2. A trustee mõy not exerclse a povJer to make discretionary

djstrlbutions to satisfy a ìegal obligation of support that the trustee
personalìy owes another Person.

3. EXCTPT IN THT CÀSË OF A SPECIAL NËEDS'TRU5T, À SETTLTR t,lHO IS Â

TRUSTTE OT A TRUST THAT CONFERS ON THE TRUSTIT A POI'IER TO MAKE DISCRETiONARY

DISTRIBUTIONS TO OR FOR Á BTNEFICIÂRY MÂY TXERCISË THI PTJþJTR ONLY IN

ACCORDANCE ìtlITH AN ASCERTATNABLT STANI]ARB RELATINû TO TI"IE BENTIICIARY'S

HTALTH, EDUCATION, SUPPORT OR MAINTENANCE l,¡ITHIN THI MTANING OF SICTIÛN

2041(b)(1)(A) 0R 2s14(c)(1) 0F THt INTTRNAL RtVtNUt C0DE. THIS PÂRAGRAPH

s0rS NoT [XPÂN0 THE P0l,iER 0R oUTY 0F A TRUSTEE T0 I4AKE DISTRIBUTIüNS AND n]0tS

NOT APPLY I0 Â POl¡lrR HEL0 IN ¡\N INDIVIDUÄL CAPÅCITY'

C. A power whose exercjse is'lim'ited or prohibÍted by subsectio* B of
this section may be exercised by a maiority of the remajning trustees whose

exercise of the powerls not so ljmlted or prohibited. If The polter of all
trustees'ls so'ljm'lted or prohib'ited, the court may appojnt a specìa1

fiducjary with author'ìty to exercise the pÛvler.

D. Subsection B of this section does not ôpply t0:
1. A power held by the sett"lor's spouse who is the trustee of a trust

for which a marital deduct'lon, as defined'in section 2056(b)(5) or 25?3(e) of
the lnternal revenue code, v¡as previously allowed'

2. Any trust durìng any period that the trust müy be revoked cr

amended by lts settlor.
3. A trust if contrlbutjons to the trust qual'lfy far the annual

exclusion under section 2503(c) of the internal revenue code.

Sec. 10. Sectlon L4-10818, Arizona Revised Statutes. is amended to
read:

I4-10818, I.rust .Proi-ector
Å. A trust instrument may provide for the appointment of a tnust

protector. For the purposes of this section' a persÛn designated lN THE

INSTRUMENT with a status or title, other than that of a beneficiary, with
pou,ers sjmflar to those spec'if1ed in subsection B 0t THIS 5ECTI0N,0R
DESIGNATED IN THE INSTRUMENT ÄS À TRUST PROTECTOR, JS A tTUSt PTAt*CtOT,
except to the extent otherwÍse prov'lded in the trust 'instrument.

B. A trust pnotector appointed by the trust instrument has the powers,

delegat'lons and functjons conferred Ûn the trust pratector by the trust
I
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i nstrument. These poviers , del egatl ons and functl ons may i ncj ude the

followlns, l,.lHICH D0 NOT LIMIT hJHÂT p0t^ttRs. 0tLEGATIONS AND FUNCTI0NS MAY 8E

GRANTEO TO THE TRUST PROTECTOR:

1. Remove and aPPoint a trustee.
2. Modify or amend the trust instrument for any valid purpose or

reason, including, without limitation, to achieve favorable tax status or t0
respond to changes ln the internal revenue code or state law, or the rulings
and regulations under that code or 1aw.

3. Increase, decrease, modjfy or restrict the 'interests of any

beneficiary of the trust.
4. Modjfy the terms of a power of appoìntment grônted by the trust.
5. Change the opp'l i cabl e ì aw governi ng the trust '
c. Except to the extent otherwjse specifically provided jn the trust

lnstrument, a modiflcation authorized under subsection B 0F THlS SECTi0N may

not:
1. Grant a benefic'ial interest to an ind'iv'iduaì 0r a class of

ind.lviduals unless the lndjvjdual or class of individuals is specificaily
provlded for under the trust instrument.

Z. }4odify the beneficjal interest 0f a governmental unit'ln a sÞêciôl

needs trust.
D. Any provlslon of this title to the contrary, but except to the

extent otherwise provided by the trust instrument, a trust protector is not a

trustee or f.iduciary and 1s not liable or accountable as a trustee or

fì ducl ary because of an act or om'l ssj on of the trust protector when

penforming o. failing to perform the duties of a trust protector under the

trust instrument. This subsectjon does not apply to trusts that become

irrevocable before January 1. 2009 if the trust instrument allov*s the settlor
to remove and replace the trust protector.

E. THE TXTRCIST OF THE POHTR PURSUANT TO SUBSECTION B ÛF TI"IIS SICÏION

I5 THE ËXERCISE OF A SPECIAL POI,]ER OF APPOINTMENÏ.

sec, 11. Secti on 33-1126, Ari zona Revi sed statutes ' i s amended to
read:

33-11?6. Monev benefits or proceeds.: exceptjon
A. The fol I owi ng property of a debtor.is exempt f rom executi on '

att¡chment or sale 0n any process lssued from any court:
1. All money received by or payable to a survivÌng spouse or child on

the life of a deceased spouse, Parent or lega1 guard.ian, not exceedfng twenty

thousand dol I a rs .

2. The earnings of the mlnor chjld of a debtor or the proceeds of
these earnings by reason of any liabiljty of the debtor not contracted for
the special benefit of the minor ch.lld.

3. All monies received by or payable to a person entltled to receive
chjld support or spousaì maintenance pursuant to a court order.

4. Åll money, proceeds or beneflts of any kind to be paÌd in a lump

sum or to be rendered on a periodic or installment basis to the Ínsured or

any benef.iciary under any pol'icy of health, acc'ldent or d'isability'insurônce
or any simjlar plan or program of benefits in use by any emp'loyer, except for

10-
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prem j ums payõb'le on 1iätft THE pol'icy or debt of the 'lnsured secured by a

pledge, and except for collectlon of any debt or obllgation for tlhich the
insured or beneficiary has been paid under the plan or po'licy and except for
payment of amounts ordered for support of a pers0n from pnoceeds and benefits
furn'ished in lieu of earn1ngs that would have been subiect to that order and

subject to any exemption applicable to earnlngs so replaced.
5. All money arising from any clafm for the destructjon of, or damage

to, exempt property and al'l proceeds or benefits of any kind arising from
flre or other insurance on any property exenpt under this artjcle.

6. The cash surrender value of life jnsurance polic'ies where for a

continuous unexpired perlod of two years the poìicies have been owned by a

debtor and have named as beneficiary the debtor's surviving spouse, ch'ild,
parent, brother or sister, or any other dependent family member, ìn the
proportlon that the poficy ndmes any such benef'lciary, except that, subJect
to the statute of limitations, the amount of any premium that is recovereble
or avoidable by a creditor pursuant to title 44, chapter S, article 1, with
interest thereon, is not exempt. The exemption provìded by this paragraph
does not appty to a claim for the payment of a debt of the jnsured or
benefjcìary that is secured by a p'ledge or assjgnment of the cash value of
the jnsunance poìicy or the proceeds of the poljcy. For the purposes of thjs
paragraph, "dependent" means a fðmiìy member who is dependent on the insured
debtor for not less than haìf support.

7, An annulty contract where for a continuous unexplred period of two
years that contract has been owned by a debtor and has named as beneficiary
the debtor, the debtor's surviv'ing spouse, chjìd, parent, brother or sjster.
0r any other dependent fanlly member, except that, subJect t0 the statute of
ljmitations, the amount of any premium, payment or deposit l¡ith respect tt
that contract'is recoverable or avoidable by a creditor pursuant To title 44,

chapter 8, article 1 js not exempt. The exemption provided by this paragraph

does not äpply to a claim for a payment of a debt of the annuitant Qr

benef'lciary that is secured by a pledge or ass"ignment of the contract or its
proceeds. For the purposes of this paragraph, ,"dependent" means a famTly
member who is dependent on the debtor for not less than haìf support.

B. Àny claim for damages recoverable by any person by reason of ¿ny

levy on or sale under executjon of that person's exempt personaì property or
by reason of the wrongful taklng or detention of that property by any pers0n,
and the judgment recovered for damages.

9. A total of one hundred flfty doìlars held in a single account jn
any one financial inst'itut'ion as deflned by sectlon 6-101. The property
declared exempt by this paragraph is not exempt from nonmal service charges
assessed against the acc0unt by the f'lnancjal institutlon at which the
account is carried.

rO. AN INTERTST IN A CÛLLEGE SAVINGS PLAN UNDER SECTION 529 OF THE

INTERNÅL RtVtNUt CCIDE 0F 1986, EITHTR ¡\S THE 0ldNER 0R AS Tl"l[, BENTFICIARY '
THIS D0tS NOT INCLUTE MONEY CONTRIBUTED T0 THE PLAN t¡llTHIN Tt{O YTARS BtF0R[ A

DEBTOR TILTS FOR BÂNKRUPTCY.
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B. Any money or other assets payab'l e to a parti ci pant i n 0r

beneficiary of, or any interest of any particÍpant or beneficiary in' a

retirement p'lan under section 401(a),403(a),403(b),408,4084 or 409 or a

deferred compensat'ion pìan under section 457 of the unlted states internal
revenue code of 1986, as amended. whether the beneflciary's interest arises
by 1 nherj tance, desi gnatì on, appo'l ntment or otherui se , 1 s exempt from al I

claims of creditors of the beneficiary or partic'ipant. This subs¿ction does

not apply to any of the f o'l1owi ng:
1. An al ternate pðyee under a qual l f i ed domesti c rel ati ons order, as

deflned in sectlon 414(p) of the United States ìnternal revenue code of 1986'

as amended. The lnterest of any and all alternate payees ìs exempt from any

and all claims of any creditor of the alternate payee'

Z. Amounts contributed within one hundred twenty days before a debtor

fi I es for bankruPtcY '
3. The assets of bankruptcy proceedjngs filed before July 1, 1987"

c. Any person e'i ghteen years of age or over, married or sing'l e, who

resides with.in this state and who does not exercise the homestead exemption

under article 1 of thls chapter may claim as a personaì property homestead

exempt from alì process prepa'id rent, 'lncluding security deposits as provided
.in section 33-1321, subsection A, fon the clalmant's residence, not exceedÌng

the iesser of one thousand dollars or one and one-half months' rent'
D. This sectlon does not exempt property from orders that are the

result of a Judgment for arrearages of child support or for a chìld support

debt.

APPROVTD BY TIII üOVERI{OR APRIL ].6, 2013.

FILED IN THT OFFICE OF THE SECRTTARY OF STATE APRIL L7, ?.013,
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