
By Dan Frost

T
he United States has be-
come a global growth leader 
in crude oil production, 
adding nearly 1.2 million 

barrels of capability per day from 
2008 to 2012. In 2015, U.S. crude oil 
production rose to 9.48 million bar-
rels per day (bpd), the highest an-
nual rate since 1972, and an increase 
of 90 percent from 2008. And it’s not 
just oil that’s ensuring the country’s 
top billing as an energy producer, it’s 
also natural gas. As the American Pe-
troleum Institute (API) reports, the 
growth of natural gas liquids produc-

tion, at a rate of more than 500,000 
bpd oil equivalent, has brought the 
total increase in liquids production 
capacity to approximately 1.7 million 
barrels since 2008. 

This advancement has inevitably 
led to a corresponding need for effi-
cient systems to store and distribute 
the extra product. The demand for 
supporting infrastructure is compli-
cated by the fact that the increase in 
production and reserves is not en-
tirely from traditional states, such as 
Texas, Oklahoma and California, but 
also, in large part, from North Da-

kota, Montana, Pennsylvania, Ohio 
and Colorado, where there is much 
less transportation infrastructure in 
place. Obviously, new terminals with 
efficient access to railcars, truck lines 
and marine facilities are good, cost-

on Terminals
Advanced Thinking 

Do Your  
Homework  

When Considering  
Oil & Gas Terminal 

Development

ELECTRONICALLY REPRINTED FROM JANUARY/FEBRUARY 2018 



effective solutions to the problem. 
Owners are also finding that many of 
these facilities are practical and profit-
able beyond just oil and gas transpor-
tation, and can be used to store and 
distribute fracking sand, construction 
materials and other, similar products.

For various reasons, there is a lag 
between demand and the ability to 
bring these terminals on-line. This 
challenge can feed a tendency for 
pipeline operators to hurry the de-
cision-making process and overlook 
hard regulatory and contractual re-
alities. Availability of capital, inex-
pensive land or market access are key 
considerations, but only part of the 
bigger picture. Without developing an 
overall approach to the development 
process, a hurried project may suffer. 

The Devil is in the Details 
Hub or transload terminals can be 

large and complicated, involving a 
number of complex systems. Oth-
ers can be relatively simple. Regard-
less, though, their design, construc-
tion, permitting and operations all 
have certain common needs that re-
quire considerable advance planning. 
When considering the development 
and operation of a terminal or the 
possibility of partnering with a third-
party shipper to store extra product, 
here are some considerations to allevi-
ate some of the strategic concerns as-
sociated with such an endeavor, and 
proactively manage regulatory issues 
that may arise. 

Engineering and 
Construction

Hub or transload terminals can, and 
usually do, involve such systems as 
rail loops, loading facilities, adminis-
tration and support buildings, storage 
tanks, marine vessel loading equip-
ment, transfer piping, boilers, electri-
cal transmission lines, digital controls 
and water supply systems. Design and 
construction contracts for these facili-
ties must take into account the obvi-
ous need to seamlessly coordinate and 
schedule the appropriate systems in or-
der to ensure that they work together. 
In many cases, the form of contract is 
governed by the need to coordinate 
with regulatory requirements and 
schedules. To that end, the design and 

construction are often combined as de-
sign-build, EPC or EPCM agreements. 

Zoning, Special and 
Conditional Uses

Prior to construction, thought must 
also be given to zoning and building 
permits. These are local matters, of-
ten accomplished at a municipal or 
county level. Fast-tracking a terminal 
project is often a laudable goal, but 
one which is unrealistic if the proper 
zoning and site permitting are not in 
place. At times, this can be a slow and 
painstaking process that goes on for 
several months or even years. 

Depending on the state and the 
county, conditional use, special use or 
simple construction permits can be re-
quired. Other counties have more over-
reaching requirements. For example, 
Colorado uses a “1041 permit” process 
which allows local governments to 
identify, designate and regulate access 
and activity of state interest, including 
pipelines and terminals. Certain ju-
risdictions can also require operation 
and maintenance or spill prevention 
plans as a part of the construction per-
mitting regime. Although it can sound 
simple and straightforward, the pro-
cess can be quite intricate, and increas-
ingly, political and contentious. It may 
be necessary in some instances to con-
sider how to build and operate around 
existing and planned neighborhoods. 
Many facility owners and developers 
consider the use of buffers to reduce 
the likelihood that facility operations 
will have adverse effects on neighbor-
ing communities. For example, one of 
the quickest ways to stall a construc-
tion project is to run afoul of local 
zoning agencies charged with strate-
gic assessment of land use patterns 
and the need to balance approvals for 
transportation fuel facilities with resi-
dential, open space, recreational and 
commercial development. 

Operations 
As one might expect, the range of 

contracts necessary for terminal op-
erations can be fairly broad. The cen-
tral form of agreement for a terminal 
services contract typically involves an 
agreement between the terminal own-
er and an owner or producer of oil and 
gas (or other) products to facilitate the 

transport of products via truck, railcar 
or vessel. These agreements, some-
times also in the form of an “access 
agreement,” typically include provi-
sions for (a) throughput measurement 
and payment; (b) operations, receipts 
and deliveries; (c) product quality 
standards; (d) title, risk of loss and 
custody; (e) limitation or liability and 
damages; (f) safety; and (g) insurance. 

Another typical and useful agree-
ment is an operating contract which 
requires a third-party to actually oper-
ate the terminal for the owner. These 
types of agreements can include re-
quirements as to the manner in which 
the actual transloading, metering, 
measurement and inspection are ac-
complished. 

Purchase and sale agreements usu-
ally accompany operating contracts. 
These documents involve arrange-
ments to sell and deliver and pur-
chase and receive bulk petroleum or 
other products, and they cover the 
deliveries via truck, railcar or marine 
vessel. Provisions governing Canadi-
an or Mexican transactions and can 
also be coupled with rail or marine 
vessel provisions.

Regulatory Policies
The number of permits required 

for oil and gas terminals, particularly 
if they involve rail lines or marine 
operations can be significant. To use 
California as an example, that state 
includes 58 counties, almost 500 cit-
ies, more than 2,000 special districts 
and over 100 Native American sover-
eign nations.

The permitting process for oil 
terminal facility construction and 
operations, depending on the loca-
tion, complexity and community 
opposition, can obviously be time 
consuming and a great deal of work, 
sometimes taking several years. Juris-
dictions that may have some author-
ity and may require applications or 
permits can include cities, counties, 
states, sovereign tribes, special dis-
tricts and the U.S. government. The 
chart on p. 26 represents a sampling 
of the myriad policy regulations com-
panies must take into account when 
constructing a terminal or partnering 
with a vendor to house excess supply. 
Lean on your legal counsel to help 



J U R I S D I C T I O N P E R M I T

 F E D E R A L

FERC (as necessary) National Historic Preservation Act § 106 Review/Memorandum of Agreement among federal agencies, 
consulting parties and SHPO

FERC (as necessary) National Environmental Policy Act of 1969 (NEPA) Review — Environmental Impact Statement (EIS) or 
Environmental Assessment (EA)

U.S. Army Corps of Engineers
Clean Water Act (CWA), Section 404 — issuance of permit to allow placement of dredge or fill material 
into waters of the United States; Rivers and Harbors Act, Section 10 — issuance of permit to allow 
structures or work in or affecting navigable waters of the United States; CWA, Section 408 — issuance of 
permit to allow the occupation or alteration of Army Corps of Engineers civil works projects

U.S. Coast Guard Engineers civil works projects; Letter of Recommendation and Letter of Recommendation Analysis under 
the Ports and Waterway Safety Act

U.S. Fish and Wildlife Service
Endangered Species Act — consultation under Section 7 and issuance of biological opinion; Fish and 
Wildlife Coordination Act — consultation with federal agencies to prevent loss or damage to wildlife 
resources; Migratory Bird Treaty Act Review

Migratory Bird Treaty Act Review USACE and USFWS — 16 USC 703, Executive Order 13186, 50 CFR 21

Bald and Golden Eagle Protection Act USFWS — 16 USC 668, 50 CFR 22

NHPA Section 106 Review USACE, in consultation with DAHP — 16 USC 470

Section 10 Permit USACE — Rivers and Harbors Act 33 CFR 322

PATON Permit USCG — 33 CFR 62

Hazardous Materials & Oil Transportation 
Regulations U.S. Department of Transportation — HMTA, 49 CFR 100-185

Maritime Procedures USCG — 46 CFR 35 (Tank Vessels — Operations)

MTSA USCG — 33 CFR 101-107

Rail Security Regulations TSA — 49 CFR 1520 and 1580

Facilities Transferring Oil or Other Hazardous 
Materials in Bulk

USCG — 33 CFR 154 Subpart E Vapor Control Systems;  
33 CFR 154 Subpart F Response Plans for Oil Facilities

Oil and Hazardous Material Transfer Operations USCG — 33 CFR 156

Discharge of Oil (“Sheen Rule”) EPA — 40 CFR 110

Oil Pollution Prevention 40 CFR 112, Subpart A, Subsection 112.8 of Subpart B

T R I B A L FERC to consult with the Tribes under NHPA Section 106

S T A T E

Division of State Parks Office of  
Historic Preservation National Historic Preservation Act — Section 106 Consultation

Applicable Department of  
Environmental Quality

CWA, Section 401 Water Quality Certification from any state in which discharge into navigable waters 
of the United States is made; Clean Air Act (CAA) — issuance of Title V Operating Air Permit; CWA — 
issuance of permit under the National Pollutant Discharge Elimination System (NPDES) — 1200A General 
Permit for Concrete Batch Plant; CAA —issuance of Title V Operating Air Permit; CWA — issuance of 
NPDES — 1200 C General Permit for any Contiguous Sites; CWA — issuance of NPDES Wastewater 
Permit for current site conditions — allows discharge of treatment of leachate from landfill through the 
ocean outfall; CWA 402 NPDES Construction Stormwater Permit; CWA 402 NPDES Operating Stormwater 
Permit; CWA 402 NPDES Water Pollution Control Facility (WPCF) — Hydrostatic Test Water; CAA — Type 
B NSR Air Permit for LNG Terminal; CAA — Air Contaminant Discharge Permit for Compression Facilities

Department of Transportation 
Pipeline & Hazardous Materials Safety Administration (PHMSA) through the Office of Pipeline Safety — 
State Highway Crossing Permit; Railroad Flagging Permit; Oversize Load Permit; Overweight Load Permit; 
Street Use Permit

Department of Commerce Coastal Zone Management Act — certification that action is in compliance with enforceable policies of 
the state’s federally approved coastal zone management program

Department of State Lands Joint Permit with the USACE Removal/Fill Permit; Proprietary easements and licenses for land access and 
gravel use; Wetland Report Concurrence

C O U N T Y

City Planning Department e.g., Special Use Permit and Zoning Requirements

County Planning Department e.g., Conditional Use Permit and Zoning Requirements

Sample of Policy Regulations for Terminal Development



navigate various federal, municipal 
and state regulatory requirements and 
put in place a plan to do so.

Depending on the type of termi-
nal, other regulations may also come 
into play. To again use California as 
an example, a marine oil terminal fa-
cility could also be governed by the 
California State Lands Commission, 
Coastal Commission, San Francisco 
Bay Conservation and Development 
Committee. In Southern California, 
certain local governments, such as the 
cities of Los Angeles and Long Beach, 
have been granted trusteeship of tide 
and submerged lands offshore of their 
coasts by the state. Various Executive 
Orders and Presidential Directives, in-
cluding the recent Cybersecurity Ex-
ecutive Order, may also apply when 
considering information technology 
infrastructure. 

Risks
An analysis of the overall risk in the 

ownership and operation of oil and 
gas terminals is well beyond the scope 
of this article. Possibilities include 
spills, releases, product losses, inju-
ries, property damage, security and 
cybersecurity incidents, derailments 

and decommissioning requirements. 
Construction and design risks can 
also include construction delays, cost 
overruns and construction defects. 
The various agreements mentioned 
above emphasize the need to carefully 
weave together the possible exposure 
to liability created by permits and 
regulations, as well as the operations 
themselves, into indemnities releases 
and assumption of liabilities and in-
surance provisions.

Solutions
Suggestions for navigating this pro-

cess, some of which will be quite obvi-
ous, include:
• Start the design process as soon 

as possible and consider how to 
identify, integrate and coordinate 
all of the components such as rail 
spurs or pipeline connections.

• Carefully prepare for and script 
hearing presentations.

• Begin the permit process early 
and develop a matrix of required 
permits, a master schedule, and list 
of key milestones a year or more in 
advance.

• Learn the chain of command.
• Consider pre-application meetings.

• If necessary, develop a public 
relations outreach program, again, 
well before key deadlines are 
reached.

• Ask about expedited agency 
reviews.

• Employ experienced and 
adequately trained staff.

The Bottom Line
There’s no getting around it – before 

export terminals and supporting infra-
structure can be built, a terminal devel-
oper is subject to an onerous regulato-
ry process and needs to fully consider 
the full range of contractual rights and 
obligations it will need to put in place. 
The need for and value of new hub and 
transload terminals are beyond ques-
tion. Just be sure that legal consider-
ations are reviewed carefully and that 
your preferred counsel is a partner in 
navigating the complex, ever-evolving 
regulatory landscape to ensure your 
company is in compliance. 

Dan Frost is a Partner at Snell & Wilmer LLP. He 
focuses his practice on energy infrastructure 
and design construction, particularly in the 
realm of permitting and federal processes. 
Contact him directly at dfrost@swlaw.com or 
(303) 634-2038.
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