
is using information to maneuver a 
party in a particular direction. And 
if a reticent party sees the process 
failing, he may decide to reveal 
more to move the situation along to 
resolution.

Most importantly, mediations 
following this model put the parties 
in the driver’s seat. In the caucus- 
based model, the mediator takes 
substantial control over the process. 
Many parties are unwilling to trust a 
process controlled by someone who 
has limited knowledge of the situ-
ation. In the understanding model, 
the mediator facilitates structured 
discussion and becomes a catalyst 
that helps the parties realize and de-
sign their own solution. The parties 
stay in control of the process.

The understanding model of me-
diation may not be for everyone. 
Parties engaged in a pure distribu-
tive negotiation may prefer a medi-
ator who is willing to help cut up 
the pie. But in many disputes, the 
parties hold deep-seated under-
lying interests that need to be ad-
dressed in order for a settlement to 
be reached and, more importantly, 
upheld. This newer model of me-
diation is geared specifically to 
bring those interests to the surface. 
Shared interests create grounds for 
agreement, and differences in inter-
ests can reveal value for the parties 
to share. 
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Understanding: An alternative approach to mediation

Mediation is an increas-
ingly popular form of 
alternative dispute res-

olution. Not only does it expedite 
resolutions, it keeps costs down 
and relieves burdens on both the 
court and the parties in dispute. 
The prevailing model in California 
is caucus-based, but there is anoth-
er model gaining popularity called 
the “understanding model.” It is 
championed by many mediation 
programs, including the Program 
on Negotiation at Harvard Law 
School.

In a caucus mediation, Client A 
and his attorneys wait in one room 
while Client B and her attorneys 
wait in another, and the mediator 
shuttles back and forth trying to 
craft a settlement. In contrast, in a 
mediation using the understanding 
model, the parties stay in the same 
room for the duration of the medi-
ation.

Each model offers advantages 
and disadvantages, but in this me-
diator’s experience the understand-
ing model can lead to superior re-
sults in situations where the parties 
want to sustain or rebuild a rela-
tionship after the dispute ends. For 
example, family members engaged 
in an inheritance dispute may hope 
to share holiday dinners despite the 
dispute. Long-time business part-
ners may want their friendship to 
survive a dispute about a contract.

The understanding model is 
based on the premise that no one is 
better able to design an acceptable 
and livable settlement than the par-
ties in dispute. They know the facts 
of the situation better than anyone 
else. Each wants to tell their story 
to a neutral, and they want the oth-
er side to understand their view of 
the facts. As the mediator works to 
hear and understand each party’s 

story, the parties can examine their 
own understanding of the situation. 
When that happens, the mediator 
can help the parties move beyond 
their original positions and look 
out for their actual interests. Legal 
positions rarely reflect underlying 
personal interests, but it is the pro-

cess of addressing those interests 
that leads to a settlement each party 
wants to succeed.

So why would a client or their 
lawyer choose this approach to me-
diation?

In a caucus-based mediation, 
the parties know that the mediator 
has confidential information from 
the other party. Party A expects the 
mediator to keep certain things se-
cret from the other party, but Party 
A knows that the mediator most 
likely has secret information from 
Party B. The feeling that you do 
not have all the information makes 
agreeing to a settlement very diffi-
cult. In many other situations, an 
agreement becomes unenforceable 
if party shows that he did not have 
all the material facts.

Is there any reason to be sur-
prised when a mediation falls apart 
because a party perceives that infor-
mation is not freely flowing? While 
proceeding to litigation may not be 
a welcome idea, parties know that 
discovery will reveal almost all 
the salient facts. By participating 
in the entire mediation discussion, 

each party has all the disclosed  
information with which they can 
assess settlement alternatives.

In this model, discussions of the 
law and legal analysis also happen 
with all the parties in the room. The 
law remains fundamental to the 
process. It is not ignored or disre-

garded in favor of entirely “soft” 
issues. The philosophy stays the 
same. Hearing the other party’s 
lawyer’s view of how the law ap-
plies to the facts at hand helps a 
party evaluate the strengths and 
weaknesses of her own position. 
While there may be discussion of 
how a court is likely to approach a 
legal issue, open discussion about 
the law and its application helps the 
parties understand that the alter-
native to negotiating a settlement 
leaves them exposed to risks they 
can avoid by reaching a settlement.

This open nature of this model 
raises a couple of concerns. Will a 
party withhold information during 
the process? Does disclosing mate-
rial facts and your legal analysis re-
veal too much about your plans for 
trial? Although the model encour-
ages open and frank discussion, the 
parties and their lawyers will only 
reveal as much as they are com-
fortable revealing. Because the dis-
cussion happens in the open, each 
party has the chance to determine 
whether the other is holding back. 
They do not wonder if the mediator 
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In a caucus mediation, Client A and his 
attorneys wait in one room while Client B 
and her attorneys wait in another, and the 

mediator shuttles back and forth trying to craft 
a settlement. In contrast, in a mediation using 

the understanding model, the parties stay in the 
same room for the duration of the mediation.
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